Debt Management; Incarcerated Veterans, Fugitive Felons

TRAINING MODULE 17
STUDY PLAN

Debt Management,
Committee on Waivers and Compromises;
Incarcerated Veterans, Fugitive Felons

Objective:

To learn how the Department of Veterans Affairs (VA) deals with overpayments and other debts;
the requirements for waiver or compromise of such debts; and the effect of a waiver or
compromise on future entitlement to VA benefits. To learn the basic rules for when a veteran’s or
other beneficiary’s benefits may be reduced or terminated because of conviction and incarceration
for a crime.

References:

Title 38, U.S. Code, Sections 1505; 3108(g); 3231(d); 3482(g); 3532(e); 5313; 5313A; 5313B.
38 Code of Federal Regulations §§ 1.900-1.970; §§ 3.665, 3.666.

Adjudication Manual M21-1, Part IV, Chapters 24 and 25.

Adjudication Manual M21-1MR (Manual Rewrite), Parts 3, 4, 5, and 10

VA Financial Policy Manual MP-4.

Instructions:

Study the assigned reference materials to learn how to assist veterans or other beneficiaries to
request waiver of an overpayment or other debt, or to offer a compromise settlement. Learn when
benefits may be reduced or terminated because of incarceration, and how to assist dependents
obtain an apportioned share of such benefits.

Summary:

1. Debt Management, Committee on Waivers and Compromises:

education assistance) or the furnishing of goods or services having a monetary value

(loan guaranty or health care). In either case, it happens from time to time that a
beneficiary will be paid more than he or she is entitled, or is furnished goods or services to which
he or she is not entitled or beyond the limits of entitlement. In loan guaranty cases, the
beneficiary may default on the loan and the property goes into foreclosure, leaving VA liable for
the amount of the guarantee. When any of these happen, an overpayment is established and the
beneficiary is indebted to the Government.

‘ ’ A BENEFITS ARE EITHER DIRECT MONETARY PAYMENTS (COMPENSATION, PENSION, OR
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Whenever an overpayment is established in any program under the jurisdiction of the Veterans
Benefits Administration (VBA), the Debt Management Center at the St. Paul, Minnesota, VA
Regional Office assumes jurisdiction under the Centralized Accounts Receivable System
(CARS). If the debtor is in receipt of compensation or pension benefits, the Debt Management
Center will also handle first party medical debts over 90 days old owed to the Veterans Health
Administration (VHA), generally from non-payment of required co-payments.

The Debt Management Center will send a notice to the debtor of the existence and amount of the
overpayment (or debt) and demanding repayment. If the debt is a loan guaranty default, the notice
is sent by Certified Mail (Return Receipt Requested). The notice will advise the debtor that if he
or she is presently receiving benefits, those benefits may be automatically withheld to recover or
offset the amount of the overpayment unless the debtor responds within 30 days of the date of the
notice, either agreeing to repay the debt or offering a compromise, or disputing the fact and/or
amount of the debt, or requesting a waiver of the overpayment. If the debtor does not respond to
this first letter, withholding of benefits is automatically initiated. If there is no response to the first
notice and there are no benefits to offset, second and third notices are sent, at 30-day intervals,
advising the debtor that failure to repay or settle the debt will result in the debtor’s name being
referred to credit reporting agencies and/or the Treasury Department for collection.

If the debtor responds within 30 days of the first letter, no withholding of benefits will be in-
stituted pending the outcome and disposition of the debt. To be sure that it is timely received by
VA, duplicate copies of the debtor’s response should be sent to both the Debt Management
Center and to the Regional Office (or Medical Center) of jurisdiction. Veterans owing more than
$25 at least 90 days overdue who are also receiving Social Security benefits may have their
Social Security benefits offset. This will apply only to those veterans receiving Social Security
benefits of more than $750 per month. Of the amount over $750, 15% can be withheld.

Under certain circumstances, VA will charge interest and/or administrative costs on delinquent
debts, which are defined as debts more than 30 days old. Loan guaranty debts are charged interest
at the rate of 4% per year, but are not charged administrative costs. Education overpayments may
be charged both interest and administrative costs, at variable rates. Compensation and pension
overpayments do not accrue either interest charges or administrative costs.

If the debtor is willing to make repayment of the debt, a lump sum payment is preferred but
installment payments of a reasonable amount for a reasonable period of time will be accepted. If
the beneficiary disputes either or both the fact and/or the amount of the overpayment, the office
of jurisdiction will verify the overpayment. If the debtor requests a waiver, a determination as to
the validity of the debt must also be done before the waiver request is considered. The debtor may
request a personal hearing at any point in the process.

A waiver request must be in writing, and should explain why the debtor feels he or she should not
be held responsible for the debt. The request should also include a statement as to any financial
hardship recovery of the debt might cause, or any other circumstance which would cause
collection or recovery of the debt to be inequitable. The request must be accompanied by a com-
pleted VA Form 20-5655, Financial Status Report. (See the sample Form 20-5655 on pages 17-7
and 17-8.)
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In all cases except for loan guaranty defaults, the time limit for requesting waiver of an overpay-
ment is 180 days from the date the debtor is first advised of the existence of the overpayment. In
loan guaranty cases, the debtor has one year from the date of receipt by Certified Mail (Return
Receipt Requested) of the notice of indebtedness to request a waiver. If the waiver request is
received more than 30 days after the date of the initial notice, however, any withholding of bene-
fits begun will continue until the issue has been finally resolved. If the waiver is granted, the
withheld benefits would then be refunded.

A waiver may be requested by the debtor or representative, or by any other interested party on the
debtor’s behalf. If the waiver is denied, the debtor may appeal the denial to the Board of Vet-
erans’ Appeals and the Court of Appeals for Veterans Claims.

In general, waiver of a debt will usually be granted if there is a showing that collection of the debt
would be against equity and good conscience. Factors considered in this determination include
whether the debtor was entirely at fault in creation of the overpayment, or was there also fault on
the part of VA; would collection of the debt, including withholding of benefit payments, produce
undue hardship on the debtor or defeat the purpose for which the benefit was intended; would
waiver of the debt result in unjust enrichment of the debtor; or has the debtor’s reliance on VA
benefits resulted in the relinquishment of a valuable right or incurrence of a legal obligation
which would be impaired by collection of the debt.

A waiver will be granted if the overpayment is the result of VA administrative error: that is, the
beneficiary was completely without fault in the creation of the overpayment; the agency had the
correct information but erroneously authorized an incorrect amount and the beneficiary either
attempted to notify VA that the amounts paid were wrong, or relied in good faith on the agency’s
assurance that the amounts paid were correct.

Waiver of a debt is precluded if there is evidence of fraud or misrepresentation of material facts,
or if there is evidence of bad faith or lack of good faith.

Certain types of debts or overpayments may not be waived, such as the cost of medical emer-
gency or humanitarian services (may only be compromised) or where there is a statutory bar
against payment, such as simultaneous payment of compensation and regular military retired pay.
In addition, debts resulting from erroneous payment of benefits to a person who is not a payee
and has no claim or entitlement to such payments may not be waived.

Waiver of an overpayment in an education assistance claim will result in a loss of future entitle-
ment to education benefits equal to the amount waived. To regain the entitlement, the debt must
be paid in full. In a loan guaranty or direct loan case, a waiver of the debt counts as entitlement
used; the total debt must be paid in full to restore the previous entitlement.

The indebted person may make a compromise offer at any time in the collection process. This is
an offer to pay some portion of the debt in a lump sum, in exchange for forgiveness of the bal-
ance. The compromise offer must be in writing and must be accompanied by a completed VA
Form 20-5655, Financial Status Report. The offer must be sent to the Debt Management Center,
which has jurisdiction of compromise offers. There is no time limit for making a compromise off-
er. A compromise offer may be considered even if waiver of the debt has been denied. Rejection
or denial of a compromise offer may not be appealed to the Board of Veterans’ Appeals; how-
ever, rejection of a compromise offer does not preclude submitting additional offers.
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Factors for consideration in a compromise offer include whether the debtor would be able to re-
pay the entire amount of the debt within a reasonable time given the debtor’s age, health, present
and potential income, and availability of assets; also, whether the amount of the debt would jus-
tify the costs of litigation or other means of collection. If a compromise offer is accepted in an
education overpayment, entitlement will be charged for the portion of the overpayment written
off by VA. If a compromise offer is accepted for a loan guaranty debt, the compromised amount
must also be paid in full to restore entitlement.

2. Incarcerated Veterans, Fugitive Felons:

EDERAL LAW PROHIBITS OR GREATLY RESTRICTS THE PAYMENT OF FEDERAL BENEFITS,

including VA benefits, Social Security benefits, etc., to persons who are incarcerated

because of conviction of a crime, or who are in a fugitive status to avoid arrest,
prosecution, or incarceration for a felony. Listings of possibly affected persons are received
periodically from the U.S. Bureau of Prisons, from Social Security matches, and from other
sources. For VA beneficiaries, the rules will vary with the type of benefit being received.

A. For persons receiving compensation or DIC who are incarcerated because of conviction of a
felony, the benefit payable is reduced to a minimum amount beginning the 61st day of incar-
ceration following the conviction:

* For veterans receiving compensation for disability rated 20% or more overall, the compens-
ation payable is reduced to the 10% rate.

* For veterans receiving compensation for disability rated 10% overall, the compensation pay-
able is reduced to '/ the 10% rate.

*  For beneficiaries receiving DIC, the DIC payable is reduced to an amount equal to '/2 the
10% compensation rate.

The conviction must be for a felony. The 60-day clock does not start to run until the conviction
has been officially entered by the court—neither confinement awaiting trial, nor confinement for
examination or treatment, nor confinement for any other purpose may be counted. The person
must be incarcerated in a federal, state, or local penal institution; incarceration outside the United
States does not trigger reduction of benefits. Likewise, payments are not reduced for any period
during which the beneficiary is participating in a work-release program, is residing in a halfway
house, or is under community control (parole).

Full due process procedures must be observed before VA benefits can be reduced or terminated
on this basis. This will create an overpayment. If there are any eligible dependents, they may
request an apportionment of available benefits while the veteran or beneficiary is incarcerated. A
showing of need is required for such apportionment. No apportionment may be made if the
dependent is himself/herself convicted of a felony and incarcerated for more than 60 days.

The veteran or beneficiary will have full benefits restored and (generally) any apportionments

terminated effective the date of release from incarceration, provided official notice of the release
is received within one year from the date of such release.
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B. If a veteran or beneficiary to whom or for whom NSC pension (either disability or death
pension) is being paid under any provision of 38 USC, Chapter 15 is incarcerated because of
conviction of any crime, whether a felony or a misdemeanor, pension will be discontinued
beginning the 61st day following conviction. As above, the veteran, beneficiary, or dependent
must have been convicted, not merely confined; also, the conviction and incarceration must be in
the United States.

Also as above, full due process procedures must be observed before benefits may be reduced or
terminated. This will create an overpayment. If the veteran is entitled to both compensation and
pension, then beginning the 61st day following conviction his/her award is switched to compens-
ation and comes under the rules set out in Part A, above. If the conviction was not for a felony,
then no further action is required or will be taken.

If there are eligible dependents, they may request an apportionment of the pension: If the benefit
being paid was disability pension, the dependent’s income must be within limits for death
pension. The rate(s) to be paid will be either the death pension rate or the disability pension rate,
whichever is less, for that income level. If the benefit being paid was death pension, then the
award and income limits will be adjusted as though the imprisoned beneficiary or dependent did
not exist.

Pension payments to or for the incarcerated veteran, beneficiary, or dependent may be resumed
upon release from incarceration, provided official notice of the release and current income
information to show continued entitlement to pension are received within one year from the date
of release.

C. No subsistence allowance may be paid to any veteran who is pursuing a program of
Vocational Rehabilitation under 38 USC, Chapter 31 while incarcerated in a Federal, State, local
or other penal institution for conviction of a felony. A subsistence allowance may be paid to a
veteran who is pursuing a rehabilitation program while residing in a half-way house or who is
participating in a work-release program in connection with the veteran’s conviction of a felony.

Veterans under 38 USC, Chapters 30 or 32 (or persons eligible under 38 USC, Chapter 35) who
are pursuing a program of education or training while incarcerated in a Federal, State, local or
other penal institution for conviction of a felony may only be paid for the cost of the course
(tuition, fees, books and supplies) or the applicable monthly rate for a veteran without
dependents (or an eligible person) training at that rate, whichever is the lesser. The amount of
education assistance payable to a veteran or eligible person will be reduced by the extent that
tuition and fees for any course are paid by any other (non-VA) Federal program, or by any state
or local program.

D. Neither compensation nor pension nor DIC nor education assistance may be paid to, or on
behalf of, any veteran, dependent, or other beneficiary who is a fugitive felon, for any period
during which he or she is a fugitive. A fugitive felon is defined as a person who flees to avoid
arrest, prosecution, and/or imprisonment following conviction of a felony under the laws of the
place from which the person flees. It includes a person who violates a condition of probation or
parole imposed for commission of a felony under either state or Federal law. It also includes any
person who has an outstanding warrant for a felony offense, regardless of whether that person is
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literally “fleeing.” A “felony” for this purpose also includes certain offenses characterized as
“high misdemeanors” under state laws, which would be felony offenses under Federal laws. This
applies in all cases, regardless of the benefit involved.

When official notice is received that a veteran, dependent, or other beneficiary is a fugitive felon,
ALL benefits payments based on the veteran’s or beneficiary’s account must be terminated, to
include any running apportionment awards, and also any independent awards such as education
assistance for a dependent under 38 USC, Chapter 35. Again, full due process procedures must be
observed before any benefit payments may be terminated. This will create an overpayment..

If the benefit being paid is either DIC or death pension and the fugitive felon is the veteran’s
surviving spouse, and there are children who would have independent entitlement if there was no
surviving spouse (regardless of custody), then payments may be made to or for those children on
that basis, for such time as the surviving spouse remains disqualified and the children remain
entitled. In all other cases, benefit payments may not be resumed unless and until official notice is
received that all outstanding warrants have been quashed, cancelled, or otherwise resolved.
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OMB Approved No. 2900-0165
SAMPLE COPY Respondent Burden: 1 hour

\Yg) Department of Veterans Affairs
1. SOCIAL SECURITY NO
FINANCIAL STATUS REPORT 193.56.7588 NC- 6561 123-10

2. FILENO

(Type or print all entries. If more space is needed for any item, continue |3 LOANNO

under Section VII, Additional Data, Iltem 36 or attach separate sheet)

PRIVACY ACT INFORMATION: nc information you furnish on this form is almost always used to determine if you are eligible for waiver of a debt, for the
acceptance of a compromise offer or for a payment plan. The responses you submit arc confidential and protected from unauthorized disclosure by 38 U.S.C 5701 . The
information may be disclosed outside the Department of Veterans Attairs (VA) only when authorized by the Privacy Act of 1974, as amended. The routine uses for
which VA may disclose the information can be found in VA systems of records. including S8VA21/22. Compensation, Pension. Education and Rehabilitation
Records-VA. and 98VA244, Accounts Receivable Records-VA. VA systems of records and alterations to the systems are published in the Federal Register. Any
information provided by you, including your Social Sceurity Number, may be used in computer matching programs conducted in connection with any proceeding for the
collection ofan amount owed by virtue ofyour participation in any benefit program administered by VA

RESPONDENT BURDEN: VA may not conduct or sponsor, and respondent is not required to respond to this collection of information unless it displays a valid OMB
Control Number. Public reporting burden for this collection of information is estimated to average I hour per response, including the time for reviewing instructions,
searching existing data sources, gathering and maintaining the data needed, and completing and reviewing the collection of information. If you have comments regarding
this burden ¢stimate or any other aspect of this collection of information, call 1-800-827-1000 for mailing intormation on where to send your comments.

SECTION | - PERSONAL DATA

4 FIRST-MIDDLE-LAST NAME OF PERSON 5. ADDRESS (Number and sireet or rural route. City or P.O. Box, State. and ZIP Code)
1608 Wilson Rd.
Norma T. Bert Murphys, CA 95220
6. TELEPHONE NO. (Include Area Code) 7 DATE OF BIRTH 8. MARITAL STATUS
(209) 555-1212 09/07/1922 CImarrien DX NOT MARRIED
9 NAME OF SPOUSE 10. AGE(S) OF OTHER DEPENDENTS
N/A NONE
COMPLETE RECORD OF EMPLOYMENT FOR YOURSELF AND SPOUSE DURING PAST 2 YEARS
DATES (Month, year)
KIND OF JOB NAME AND ADDRESS OF EMPLOYER
FROM { T0
11. YOUR EMPLOYMENT EXPERIENCE
NONE N/A PRESENT TIME | N/A
NONE N/A N/A [ N/A
12. YOUR SPOUSE'S EMPLOYMENT
NONE N/A PRESENT TIME N/A
NONE N/A N/A N/A
SECTION Il - INCOME SECTION Il - EXPENSES
AVERAGE MONTHLY INCOME SELF SPOUSE AVERAGE MONTHLY EXPENSES | AMOUNT
13. MONTHLY GROSS SALARY \\ 18, RENT OR MORTGAGE PAYMENT s 200.00
(Before pay roll deductions) S N/A 19. FOOD 150.00
14. DEDUCTIONS N/A \ T o urimiEs aNp HEAT 127000
A. FEDERAL, STATE AND LOCAL \ 21. OTHER LIVING EXPENSES
INCOME TAXES N/A
B. RETIREMENT N/A \ WATER BILL 40.00
C. SOCIAL SECURITY 293.00 \ TELEPHONE 29.00
b, OTHER (Specty) ’ \ TRANSPORTATION FOR MEDICAL ( 40.00
N/A AUTO INSURANCE 48.00
£ TOTAL DEDUCTIONS \ 22. MONTHLY PAYMENTS ON INSTALLMENT CONTRACTS
(Items 14 through 14D) N/A AND OTHER DEBTS
15. NET TAKE HOME PAY \
(Subtract ltem 14E from ltem 13) N/A
16, PENSION, COMPENSATION, OR \ 23. TOTAL MONTHLY EXPENSES
OTHER INCOME (Specify) VA 163.00
17. TOTAL MONTHLY NET INCOME
(liem 15 plus Item 16} s 456.00 $ $ 634.00
SECTION IV - DISCRETIONARY INCOME
24A. NET MONTHLY INCOME LESS EXPENSES (ltem 17 less Htem 23) 24B. AMOUNT YOU CAN PAY ON A MONTHLY BASIS TOWARD YOUR DEBT
$ (178.00) s NONE
JetForm

iy 2001 (rs) 65
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SECTION V - ASSETS

25. CASH IN BANK (Checking and savings accounts, 29. U.S. SAVINGS BONDS
building and loan accounts, eic.) (Current Value) R
$ 25.00 s NONE
30. STOCKS AND OTHER BONDS
26. CASH ON HAND -0- (Current Value) NONE

3 REAL ESTATE OWNED

(Rexale value) NONE

27. AUTOMOBILES (Resale value)

MAKE YEAR MODEL 'y | 32. OTHER ASSETS (Specify below)
Cheyv. 1971 Chevelle 300.00 NONE /A
NONE N/A N/A N/A N/A /A
N/A N/A N/A N/A N/A N/A
28. TRAILERS, BOATS, CAMPERS (Resale value) . NONE 33. TOTAL ASSETS B S 325.00

SECTION VI - INSTALLMENT CONTRACTS AND OTHER DEBTS
NOTE: Show below ALL debts which you are required to pay in regular monthly installments, such as a car. television, washing
machine, payments to dealers, banks, finance companies, repayment of money borrowed for any purpose. doctor bills. hospital bills.
etc. DO NOT INCLUDE LIVING EXPENSES.

DATE AND ORIGINAL AMOUNT
NAME AND ADDRESS OF CREDITOR PURPOSE AMOUNT OF BALANGE A THYE | PAST DUE
OF DEBT DEBT (1 am
A) (B) (©) (D) (E) (F)
A NONE $ s s s
348.
34C
34D.
34E. | |
| |
34F |
346.
auH
1.
341. TOTAL » S $ § s

NOTE: If repayment of a debt is not on a monthly basis, write "0" in column E and describe arrangements to repay in ltem 36
SECTION VII - ADDITIONAL DATA
35A. HAVE YOU EVER BEEN ADJUDICATED BANKRUPT? IF SO AND VA OR A MORTGAGE COMPANY WAS INVOLVED, PLEASE SEND ALL PERTINENT

DOCUMENTATION
DYES g NO (If "Yes," complete Items 338 through 350)
35B. DATE DISCHARGED FROM BANKRUPTCY 35C. LOCATION OF COURT 35D. DOCKET NO., IF KNOWN

36. USE THIS SPACE AND ADDITIONAL SHEETS, IF NECESSARY, TO SUPPLY ANY THE PERTINENT INFORMATION AND TO CONTINUE YOUR ANSWER TO
PREVIOUS ITEM NUMBER(S) TO WHICH YOUR COMMENTS APPLY

SECTION Vill - CERTIFICATIONS
37B. DATE SIGNED 38A. SIGNATURE OF SPOUSE 38B. DATE SIGNED

T b /B0t 105

PEN‘ALTY: The Iavll provides severe penalties which include fine or imprisonment, or both, for the willful submission of any statement or evidence of a material fact,

knowing it to be false.
BACK OF VA FORM 5655, MAY 2001 JetForm
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— Notes —
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— Notes —
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Study Questions:

Using the assigned references and reading materials, answer the following questions:

1.  For any VA benefit other than Loan Guaranty, the beneficiary must make a written request
for waiver of an overpayment within days after notification by VA of the debt.
a. 30 days
b. 60 days

180 days

& o

One year

2. If a veteran who is receiving compensation fails to make a required co-payment for VA
medical care, the amount of that co-payment may be withheld from the veteran’s

compensation payments. (T/F)

3.  Aresponse to the first notification by the Debt Management Center, VAROIC St. Paul, of
the existence of an overpayment must be submitted within days to avoid

collection of the debt by withholding of benefit payments.

a. 30 days
b. 60 days
c. 90 days
d. 120 days

4. If benefit payments are being withheld to collect a debt and the beneficiary submits a
timely request for waiver of the debt, the withholding will be suspended pending a

decision on the waiver request. (T/F)

5. VA may charge interest and administrative costs on delinquent education debts.

(T/F)

6. How long does a person with a Loan Guaranty default have from the date of notice to

request a waiver of the debt?

a. 30 days
b. 60 days
c. 180 days
d. One year
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10.

11.

12.

13.

14.
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Must a debtor be completely without fault in the creation of the overpayment in order to

be granted a waiver? (Y/N)

A non-veteran is given emergency treatment at a VA medical facility on a humanitarian

basis. May this debt be waived? (Y/N)

If a waiver of overpayment has been already denied, may the debtor still offer a

compromise settlement of the debt? (Y/N)

What is the time limit for making a compromise offer on a debt?

a. 60 days

b. 180 days

¢. One year

d. There is no time limit for making a compromise offer to settle a debt.

Due to a clerical error, a veteran’s compensation payments are erroneously directly
deposited into the account of another person, who is not a veteran or any other class of VA

beneficiary. Is this a debt which can be waived? (Y/N)

If a waiver of indebtedness is granted on a Loan Guaranty case, does this restore the

claimant’s entitlement to future loan guaranty benefits? (Y/N)

A veteran in receipt of 20% SC compensation is convicted of misdemeanor assault and
battery, and is sentenced to 6 months in the county jail. Are his compensation payments

subject to reduction because of this? (Y/N)

A surviving spouse in receipt of death pension is convicted of shoplifting and is sentenced
to 6 months in the county jail. Is her pension subject to reduction or termination because

of this? (Y/N)
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A (SC) totally disabled veteran is on parole from prison for conviction of tax evasion. He

flees, which violates his parole, and a warrant is issued for his arrest. He has a dependent

attending college under 38 USC, Chapter 35. What effect does the veteran’s status have on

the dependent’s benefits?

a.

C.

No effect—the dependent’s award is separate from the veteran’s, and is independent
of it.

The dependent’s award will be reduced to '/2 the rate for 10% compensation.

All awards and payments based on the veteran’s account, including any dependents
receiving education benefits under Chapter 35, are terminated and remain stopped for

so long as the veteran remains in fugitive felon status.
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